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Small Business Administration § 121.404 

§ 121.404 When does SBA determine 
the size status of a business con-
cern? 

(a) SBA determines the size status of 
a concern, including its affiliates, as of 
the date the concern submits a written 
self-certification that it is small to the 
procuring activity as part of its initial 
offer (or other formal response to a so-
licitation) which includes price. Where 
an agency modifies a solicitation so 
that initial offers are no longer respon-
sive to the solicitation, a concern must 
recertify that it is a small business at 
the time it submits a responsive offer, 
which includes price, to the modified 
solicitation. 

(b) A concern applying to be certified 
as a Participant in SBA’s 8(a) Business 
Development program (under part 124, 
subpart A, of this chapter), as a small 
disadvantaged business (under part 124, 
subpart B, of this chapter), or as a 
HUBZone small business (under part 
126 of this chapter) must qualify as a 
small business for its primary industry 
classification as of the date of its ap-
plication and the date of certification 
by SBA. 

(c) The size status of an applicant for 
a Certificate of Competency (COC) re-
lating to an unrestricted procurement 
is determined as of the date of the con-
cern’s application for the COC. 

(d) Size status for purposes of compli-
ance with the nonmanufacturer rule 
set forth in § 121.406(b)(1) and the osten-
sible subcontractor rule set forth in 
§ 121.103(h)(4) is determined as of the 
date of the final proposal revision for 
negotiated acquisitions and final bid 
for sealed bidding. 

(e) For subcontracting purposes, a 
concern must qualify as small as of the 
date that it certifies that it is small for 
the subcontract. The applicable size 
standard is that which is set forth in 
§ 121.410 and which is in effect at the 
time the concern self-certifies that it 
is small for the subcontract. 

(f) For purposes of two-step sealed 
bidding under subpart 14.5 of the FAR, 
48 CFR, a concern must qualify as 
small as of the date that it certifies 
that it is small as part of its step one 
proposal. 

(g) A concern that qualified as a 
small business at the time it receives a 
contract is considered a small business 

throughout the life of that contract. 
Where a concern grows to be other 
than small, the procuring agency may 
exercise options and still count the 
award as an award to a small business. 

(h) A follow-on or renewal contract is 
a new contracting action. As such, size 
is determined as of the date the con-
cern submits a written self-certifi-
cation that it is small to the procuring 
agency as part of its initial offer in-
cluding price for the follow-on or re-
newal contract. 

(i) At the time a novation or change- 
of-name agreement has been executed 
pursuant to FAR subject 42.12, the new 
entity must submit a written self-cer-
tification that it is small to the pro-
curing agency so that the agency can 
count the award options, or orders 
issued pursuant to the contract, to-
wards its small business goals. 

[69 FR 29205, May 21, 2004, as amended at 71 
FR 19813, Apr. 18, 2006] 

EFFECTIVE DATE NOTE: At 71 FR 66443, Nov. 
15, 2006, § 121.404 was amended by adding a 
sentence at the end of paragraph (g), adding 
new paragraphs (g)(1), (2), and (3), and remov-
ing paragraph (i), effective June 30, 2007. For 
the convenience of the user, the added text is 
set forth as follows: 

§ 121.404 When does SBA determine the size 
status of a business concern? 

* * * * * 

(g) * * * However, the following exceptions 
apply: 

(1) Within 30 days of an approved contract 
novation, a contractor must recertify its 
small business size status to the procuring 
agency, or inform the procuring agency that 
it is other than small. If the contractor is 
other than small, the agency can no longer 
count the options or orders issued pursuant 
to the contract, from that point forward, to-
wards its small business goals. 

(2) In the case of a merger or acquisition, 
where contract novation is not required, the 
contractor must, within 30 days of the trans-
action becoming final, recertify its small 
business size status to the procuring agency, 
or inform the procuring agency that it is 
other than small. If the contractor is other 
than small, the agency can no longer count 
the options or orders issued pursuant to the 
contract, from that point forward, towards 
its small business goals. The agency and the 
contractor must immediately revise all ap-
plicable Federal contract databases to re-
flect the new size status. 

VerDate Aug<31>2005 14:16 Mar 08, 2007 Jkt 211042 PO 00000 Frm 00333 Fmt 8010 Sfmt 8003 Y:\SGML\211042.XXX 211042


